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Court of Appeals of the District of Columbia. 


No. 2953. 

The Phoenix Mutual Life Insurance Co., &c., Appellant, 

vs. 

H. Tudor B. H.vrris, Administrator, &c. 


a Supreme Court of the District of Columbia. 

No. 57592. At Law. 

H. Tudor B. Harris, Administrator of the Estate of Caroline M. 

Harris, Deceased, Plaintiff, 
vs. 

The Phoenix Mutual Life Insurance Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 5, 1915. 

% 

In the Supreme Court of the District of Columbia. 

No. 57592. At Law. 

H. Tudor B. Harris, Administrator of the Estate of Caroline M. 

Harris, Deceased, Plaintiff, 
vs. 

The Phoenix Mutual Life Insurance Company, a Corporation, 

Defendant. 

The Plaintiff sues the Defendant for that: 

The Plaintiff is the administrator of the estate of Caroline M. 
Harris deceased, duly appointed and qualified and sues as such. 

The Defendant is a corporation organized under the laws of the 
1—2953a 
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THE PHCEXIX mutual LIFE INSURANCE CO., &C,, VS. 


State of Connecticut, has an office in and is doing a general life 
insurance business in the District of Columbia, In the month of 
December A. D. 1870, the Defendant issued its policy # 50249 
upon the life of Albert W. Harris then living, which policy insured 
the life of the said Albert W. Harris in the sum of $5,000.00. Said 
policy pro\ided that the said sum of $5,000.00 should be payable 
upon the death of the said Albert W. Harris as follows: 

“To Caroline M. Harris, her executors, administrators or assigns.*' 
Said Caroline M. Harris was the mother of the said Albert W. 
Harris. Said Albert W. Harris died on or about the 25th day of 
August 1914, at which time said policy was in full force and effect. 

The Plaintiff has demanded from the Defendant payment of the 
proceeds of said policy which'has been refused. And the Plaintiff 
can not attach said policy hereto because the same is not in 
2 his possession. The Plaintiff claims $5,000.00 with interest 
thereon from the 1st day of December 1914 besides costs. 

DAN. THEW WRIGHT, 

Atfy for PUff, 


The City of Washington, 

District of Columbia: 

H. Tudor B. Harris being first duly sworn says that he is Plaintiff 
in the above entitled cause and that the facts stated in the foregoing 
Petition are true as he verilv believes. 

H. TUDOR B. HARRIS. 

Sworn to and subscribed before me this 4th day of January 1915. 
[seal.] JOHN 0. HARMON, Jr. 


Affidavit of H. Tudor B. Harris. 

Filed Januarv 7, 1915. 

* # 4 : * 

City of Washington, 

District of Columbia, ss: 

H. Tudor B. Harris being first duly sworn says that he is plaintiff 
in the above entitled cause: that he is Administrator of the estate 
of Caroline M. Harris deceased: that the defendant issued its policy 
described in the petition upon the life of Albert W. Harris in the 
sum of $5,000, payable on the death of Albert W. Harris to 
3 “Caroline M. Harris, her executors, administrators or assigns”: 

that Albert W. Harris is dead: that said policy was at his 
death in full force and effect: that he claims to be due "him as such 
Administrator from the defendant on said policy the sum of Five 
Thousand Dollars exclusive of all set-offs and just grounds of defense. 

H. TUDOR B. HARRIS. 


H. TUDOR B. HARRIS, ADMINISTRATOR, <feC. 
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Sworn to before me and subscribed in my presence this 4th day 
of January A. D. 1915. 

[seal.] JOHN 0. HARMON, Jr., 

Notary PubUc. 


Supreme Court of the District of Columbia. 

Friday, March 10, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

* ^ ^ # 3 *: 

Upon motion of the defendant by its Attorneys of record, leave is 
hereby granted to file pleas and substituted affidavit of defense here 
presented to the Court, and said pleas and substituted affidavit of 
defense are accordingly filed. 


Pleas. 

Filed March 10, 1916. 

* ♦ ♦ ^ ^ ♦ 

Now comes the defendant and for pleas to the declaration 
4 in the above entitled cause says: 

1. That it is not indebted in manner and form as in the 
said declaration alleged. 

2. And for a further plea it says that it did not undertake and 
promise in manner and form as in said declaration alleged. 

3. And for a further plea it says that the plaintiff ought not to 
have or maintain his aforesaid action against it, because it says that 
after defendant issued its said policy of life insurance described in 
plaintiff^s declaration, and soon after the death of Caroline M. 
Harris, the beneficiary named in said policy, to-wit, about the year 
1899, the plaintiff as administrator of the estate of Caroline M. 
Harris, deceased, in consideration of the payment to him of the sum 
of One Dollars ($1.) and other valuable considerations, assigned, 
transferred and set over unto Albert W. Harris, the person named as 
the insured in said policy, all his right, title and interest as admin¬ 
istrator of the estate of Caroline M. Harris, deceased, in and to the 
said policy issued by this defendant and in and by his said assign¬ 
ment, for the consideration therein expressed, the said plaintiff, for 
himself, his executors and administrators, guaranteed the validity 
and sufficiency of said assignment to the assignee therein named, 
his executors, administrators and assigns, as well as their title to the 
policy; that said assignment and the said policy of insurance ever 
since, to-wit, about the year 1899, continued to remain in the pos¬ 
session of said Albert W. Harris until his death, to-wit, on or about 
the 25th day of August, 1914, and said policy and assignment 
thereof have since the death of the said Albert W. Harris continued 
to remain and still remain in the possesion of the executors of the 
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said Albert W. Harris, deceased, who claim title to the pro- 
5 ceeds of said policy by reason of said assignment, as well as 
by reason of the fact that ever since the delivery of said 
assignment to the said Albert W. Harris, the said Albert W. Harris 
paid the premiums annually due on said policy in order to keep the 
same in force and effect in accordance with the provisions thereof, and 
said executors of the estate of the said Albert W. Harris have made 
demand upon this defendant for the payment of the proceeds of said 
policy, and this the defendant is ready to verify, wherefore the 
defendant prays judgment if the said plaintiff ought to have and 
maintain his aforesaid action thereof against it. 

BERRY & MINOR, 

Attorneys for Defendant. 


Substituted Affidavit of Defense. 

District OF Columbia, ss: 

Leon E. Albert, being first duly sworn according to law, upon 
oath deposes and says that he is a citizen of the United States and a 
resident of the District of Columbia and is the Manager in the Dis¬ 
trict of Columbia for The Phoenix Mutual Life Insurance Company; 
that The Phoenix Mutual Life Insurance Company, named as the 
defendant in the declaration filed by the plaintiff in the above entitled 
cause, has a just defense to the plaintiff’s claim; that its defense is 
based upon the following facts and circumstances: That the defend¬ 
ant on or about the 31st day of December, 1870, issued its policy of 
insurance on the life of Albert W. Harris, in the words and figures 
following, to-wit: 

‘Thoenix Mutual life Insurance Company. 

Hartford, Conn. 


Age, 28 years. Annual Premium, 

No. 50,249. $104.10 

$5,000 

Term, Life. Annual Payments. 

6 This policy of assurance witnesseth that 

The Phoenix Mutual Life Insurance Company of Hartford, 
Conn., in consideration of the representations made to them in the 
application for this Policy, and of the sum of One Hundred & Four 
Dollars and Ten Cents, to them duly paid by Mrs. Caroline M. 
Harris, mother, and of the annual payment of a like amount on or 
before the Thirty-first day of December in every year during the 
continuance of this policy. 

Do assure the life of Albert W. Harris of New York in the County 
of New York, State of New York, in the amount of Five Thousand 
Dollars, for the term of his natur^ life. 


H. TUDOR B. HARRIS, ADMINISTRATOR, AC. 
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And the said Company do hereby promise and agree to pay the 
amount of the said insurance at their office in the City of Hartford, 
Conn, to the said Mrs. Caroline M. Harris, mother, or her executors, 
administrators or assigns, in ninety days after due notice and proof 
of the death of the said party, whose life is hereby insured, any 
indebtedness to the Company on account of this policy being first 
deducted therefrom. 

And the said Company do further promise and agree that if after 
ha\’ing received not less than three (3) annual premiums, this pol¬ 
icy shall be surrendered "while in force, a new policy will be issued 
for the whole amount of even dollars of premiums received by the 
said Company, (subject to any indebtedness on account of pre¬ 
miums) without subjecting the assured to any subsequent charge, 
except the interest annually in advance, on all indebtedness on this 
policy. 

This policy is issued and accepted by the assured upon the follow¬ 
ing express conditions and agreements: 

7 First. If the said Albert W. Harris shall at any time dur¬ 
ing the continuance of this policy, without the consent of the 

said Company, previously obtained in writing, visit any part of the 
Western Hemisphere lying betw’een the Tropics, or of the Eastern 
Hemisphere, betw'een the 36th parallel north, and the Tropic of 
Capricorn, or engage in the manufacture or transportation of gun¬ 
powder or fireworks, or in submarine operations, or in any military 
or naval service whatsoever, the militia not in actual service ex¬ 
cepted, or in case he shall die by the hands of Justice, or in, or in 
consequence of a duel, or of the violation of any law of these States, 
or of the United States, or of any other Country which he may be 
permitted under this policy to visit, or reside in, or, if any of the 
declarations or statements made in the application for this policy, 
upon the faith of which this policy is issued, shall be found in any 
respect untrue, or in case any note given for the cash part of pre¬ 
mium on this policy shall not be paid at maturity, or in case the 
interest is not paid annually in advance on any notes which may be 
given for any portion of the premiums on this policy, then, and in 
every such case, this policy shall be null and void. 

Second. If the said premiums shall not be paid at the office of the 
company, in the City of Hartford, Conn., or to an agent of the com¬ 
pany, on his producing a receipt, signed by the President or Secre¬ 
tary, on or before the date above mentioned, then, in every such 
case, the said company shall not be liable for payment of the sum 
insured, or any part thereof, and this policy shall cease and de¬ 
termine. 

Third. In every case when this policy shall cease and 

8 determine, or become, or to be null and void, all payrtients 
thereon shall be forfeited to this Company. 

This policy to take effect when countersigned by John B. Powell, 
Agent at Hartford, Ct. 

In witness whereof, the said Phoenix Mutual Life Insurance Com¬ 
pany, of Hartford, Conn., have by their President and Secretary, 
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signed and delivered this contract this Thirty-first day of Decem¬ 
ber, one thousand, eight hundred and seventy. 

E. FESSENDEN, President 
J. F. BOWERS, Secretary, 

Countersigned this 31st day of Dec. 1870. 

JOHN B. POWELL, Gen^l Agent 

Internal Revenue Stamp cancelled/’ 

That the said Caroline M. Harris, a resident of the County of 
Union, State of New Jersey, died on the 24th day of February, 1898, 
and the plaintiff in the above entitled suit was on the 3rd day of 
January, 1899, appointed by the Surrogate of the County of Union, 
in the State of New Jersey, as administrator of her estate, and as 
such administrator made and returned on or about January 23, 
1899, an inventory and appraisement of the goods and chattels, 
rights and credits and effects of the said Caroline M. Harris, de¬ 
ceased, which said inventory is as follows, to-wit: 

“Inventory and appraisement of the goods and chattels, rights and 
credits and effects of Caroline M. Harris, deceased late of Elizabeth 
N. J. made by H. Tudor B. Harris Administrator and Edward C. 

V 

Woodruff and Meline W. Halsey, appraisers: 


Cash invested with A. W. Harris. 18,071.24 

Balance in First National Bank, Elizabeth 78.53 
Balance rent due on 153 Stiles Street to 
December 31, 1898. 153.68 

9 

Value of Furniture and effects apportioned 

among heirs as per agreements. 444.25 $18,747.70 


H. T. B. HARRIS, Administrator, 


Union County, To wit: 

Edward C. Woodruff one of the appraisers in the annexed Inven¬ 
tory named, being duly sworn, says that the Goods, Chattels, and 
Credits in liie annexed Inventory set down and specified were by 
him appraised according to their just and true respective rates and 
value, after the best of his judgment and understanding; and that 
Meline W. Halsey, the other Appraiser whose name is thereunto 
subscribed, was present at the same time with this deponent and con¬ 
sented in all things to the doing thereof; and they appraised ail 
things that were brought to their view for appraisement. 

EDWARD C. WOODRUFF. 

Sworn this Jan’y 23rd, 1899 before me. 

E. M. WOOD, 

Master in Chancery of N, J, 
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Union County, To wit:' 

H. Tudor B. Harris Administrator of Caroline M. Harris, De¬ 
ceased, being duly sworn, say- that the annexed writing contains a 
true and perfect Inventory of all and singular the Goods, Chattels 
and Credits of the said Caroline M. Harris deceased, as far as have 
come to his possession or knowledge, or to the possession of any 
other person or persons for his use, to his knowledge. 

H. T. B. HARRIS. 

Sworn this Jan’y 23rd, 1899 before me. 

E. M. WOOD, 

Master in Chancery of New Jersey” 

That according to the petition of the plaintiff filed in said admin¬ 
istration proceedings in the County of Union, in the State 

10 of New Jersev, the heirs at law and next of kin of the dece- 
dent, Caroline M. Harris, were the plaintiff, H. Tudor B. 

Harris, Albert W. Harris, Anita C. Chester and Clifford H. Chester; 
that on or about the 2nd day of March, 1899, the plaintiff as such 
administrator, without filing a final account, filed in said proceedings 
a certain release and refunding bond in w’ords and figures as follows, 
to-wit: 

“Know all Men by these Presents, that we, Albert W. Harris of 
the City, County and State of New York, Clifford H. Chester and 
Anita C. Chester the \\ddow of William W. Chester deceased of the 
City of Elizabeth in the County of Union and State of New Jersey are 
held and firmly bound unto H. Tudor B. Harris, the Adminis¬ 
trator of the Estate of Caroline M. Harris deceased, in the sum of One 
thousand dollars lawful money of the United States of America, to 
be paid to the said H. Tudor B. Harris or to his certain Attorney 
executors, administrators or assigns; for which payment well and 
truly to be made we bind ourselves our Heirs, Executors and Admin¬ 
istrators, jointly and severally firmly by these presents. Sealed witJi 
our Seals and dated the second day of March in the year of Our 
Lord One Thousand eight Hundred and ninety nine. 

The condition of the above obligation is such. That whereas, the 
above bounden Albert W. Harris, Clifford H. Chester and Anita C. 
Chester have received from the above named H. Tudor B. Harris 
Administrator of said deceased, all our respective share and interest 
in the estate of said Caroline M. Harris, the receipt whereof we 
hereby acknowledge. 

And in consideration thereof, the said Albert W. Harris, Clifford 
H. Chester and Anita C. Chester have released and forever 

11 discharged, and, by these presents, do release and forever dis¬ 
charge the said H. Tudor B. Harris, Administrator as afore¬ 
said and individually from all claims and demands on account of or 
in respect to the estate of the said deceased, and of our interest 
therein. 

Now, therefore, if any debt or debts truly owing by the said Caro-. 
Hne M.- Harris shall be hereafter sued for and recovered, or other- 
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wise be duly made to appear, which there shall be no other assets to 
pay, then and in every such case, if the said Albert W. Harris, Clif¬ 
ford H. Chester and Anita C. Chester shall refund and pay b^k to 
the said H. Tudor B. Harris Administrator as aforesaid our ratable 
part of such debt or debts, and of the costs of suit, and charges by 
reason of such debt or debts, out of the part or share so as aforesaid 
received by us then the above obligation to be void or else to be and 
remain in full force and virtue. 

ALBERT W. HARRIS. [seal.] 

CLIFFORD H. CHESTER, [seal.] 
ANITA C. CHESTER. [seal.] 

Sealed and delivered 
in the presence of— 

E. M. WOOD. 

[Fifty Cents Documentary Stamp, Mch. 6th/99.]” 

That on or about the year 1899, the plaintiff, H. T. B. Harris, as 
administrator of the estate of Caroline M. Harris, for the purpose 
of having the policy made payable to Albert W. Harris, or his heirs, 
etc., executed and delivered to Albert W. Harris an assignment in 
the words and figures following, to-wit: 

‘^For One Dollar, to me in hand paid, and for other valuable con¬ 
siderations, (the receipt of which is hereby acknowledged) I hereby 
assign, transfer and set over to Albert W. Harris of City, 
12 County & State of New York all my right, title and interest 
in this Policy, Number 50249, issued by The Phoenix Mutual 
Life Ins. Co., of Hartford, Conn., and for the consideration above 
expressed, I do also for myself, my executors and administrators, 
guarantee the validity and sufficiency of the foregoing assignment 
to the above named assignee, his executors, administrators, and 
assigns, and their title to the said Policy will forever warrant and 
defend. 

Dated at-this — day of-189-. 

H. T. B. HARRIS, 

Admr. Estate Caroline M, Harris 

That your affiant is informed and believes and expects to prove at 
the trial that the said policy of insurance was at the time of the 
delivery of said assignment and for a long time prior thereto in the 
actual possession of the said Albert W. Harris, and that the said 
Albert W. Harris not only paid to the defendant all the premiums 
due on said policy from the time of the delivery of the assignment 
to him as aforesaid, but paid to the defendant sdl of said premiums 
beginning with the premium due on the 31st day of December, 
1875, to the time of his death; that the said policy of insurance pro¬ 
vides for the payment of annual premiums thereon and in default 
of the payment of said premiums on or before the date of their 
maturity the said Company shall not be liable for tibe sum insured 
or any part thereof, and diat the said policy shall cease and deter- 
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mine; tliat tlie executors of the estate of the said Albert W. Harris 
have demanded of the defendant the payment to them of the pr(> 
ceeds of said policy of insurance by virtue of the terms and condi¬ 
tions of said policy and the terms and conditions of said assign¬ 
ment, as well as by reason of the payment of the premiums thereon 
by the said Albert W. Harris as above set forth; that by rea- 
13 son of the foregoing affiant says the plaintiff as the admin¬ 
istrator of the Estate of the said Caroline M. Harris has not 
now and has not had since the making and delivery of said assign¬ 
ment any interest in said policy sued on, or in the proceeds thereof. 

LEON E. ALBERT. 

Subscribed and sworn to before me this 9th day of March, A. D., 
1916. 

[seal.] NEENAH LAUB, 

Notary Public, D, C. 


Motion for Judgment under 7Sd Rule. 

Filed March 10, 1916. 

:|C 3ic ^ ^ 

Now comes the plaintiff and moves the Court that Judgment be 
rendered in his favor according to the prayers of the declaration 
for the following reasons: 

1. For want of sufficient affidavit of defense as required by the 
73d rule. 

2. Because the affidavit filed by the defendant on March 9th 1916, 
along with its plea, fails to set forth such grounds of defense as 
would, if true, be sufficient to defeat the plaintiff’s claim. 

3. For other reasons apparent upon the record. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Atfys for Plaintiff. 


14 Supreme Court of the District of Columbia. 

Friday, March 10, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

This day this cause came on for hearing upon the motion of the 
plaintiff to render judgment in his favor for want of a sufficient 
affidavit of defense: and the Court having heard the arguments of 
coun^l for the respective parties, and being fully advised in the 
premises, finds the said motion to be well ^en and doth hereby 
grant the same. 

'Wherefore it is considered by the Court that the plaintiff H. Tudor 
2“—2953a 
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B. Harris, Administrator of the estate of Caroline M. Harris, de¬ 
ceased, recover of the defendant, Phoenix Mutual Life Insurance 
Company, a corporation, the sum of Five Thousand (5,000) Dollars 
with interest thereon at the rate of six per centum per annum from 
December 1st 1914 to date hereof, in all the sum of Five thousand 
three hundred and seventy five (5,375.) dollars, together with his 

costs in this behalf expended taxed at-dollars, and judgment 

therefor is hereby rendered. To which rendition of judgment the 
defendant excepts in open Court and gives notice of appeal; and the 
Court on application fixes the amount of bond for Supersedeas on 
appeal at Seven thousand (7,000) dollars; and further fixes the 
amount of bond for costs on appeal at one hundred (100) dollars, or 
Fifty (50.) dollars cash deposited with the Clerk, in lieu thereof. 

15 Memorandum. 

March 20, 1916.—Appeal bond approved and filed. 


Assignment of Error. 

Filed March 20, 1916. 

* « 4c 4c # « 

1. The Court erred in granting plaintiff^s motion and in entering 
judgment thereon in favor of plaintiff, notwithstanding defendants 
affidavit of defense. 

BERRY & MINOR, 

Attorneys for Defendant. 


Designation of Record. 

Filed March 21,1916. 

* 4c 4c 4c 4c 4c 4e 

In preparing the transcript of record in the above entitled cause 
the Clerk will please include therein the following, to-wit: 

1. PlaintifiPs declaration with Affidavit. 

2. Leave to file substituted affidavit and additional pleas. 

3. Defendant's pleas with substituted affidavit. 

4. Plaintiff’s motion for judgment notwithstanding defendant’s 
substituted affidavit of defense. 

5. Entry of judgment. 

6. Memorandum of appeal in open Court. 

7. Approval and filing of bond. 

8. Assignment of Error. 

9. This designation. 

BERRY & MINOR, 

Attorneys for Defendant. 


H. TUDOE B. HARKIS, ABMINISTRATOE, AC. 
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16 Service of copy of the foregoing Designation of Becord 
acknowledged this 20th day of March, A. D., 1916. 

DAN. THEW WRIGHT, 

Attorney for Plaintiff. 


17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57592 at Law, wherein H. Tudor 
B. Harris, administrator of the estate of Caroline M. Harris, deceased, 
is Plaintiff and The Phoenix Mutual Life Insurance Company, a 
Corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of April, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2953. The Phoenix Mutual Life Insurance Co., &c., appellant, vs. 
H. Tudor B. Harris, administrator, &c. Court of Appeals, District 
of Columbia. Filed Apr. 12, 1916. Henry W. Hodges, Clerk. 
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OlDurt of A^ippala 

OF THE DISTRICT OF COLUMBIA 

APRIL TERM, 191G. 


NO. 2953. 


THE PHOENIX MUTUAL LIFE INSURANCE (COM¬ 
PANY, A (X)RPORATION, Appellant. 


vs. 

H. TUDOR B. HARRIS, ADMINISTRATOR OF THE 
ESTATE OF (WROLINE M. HARRIS, DE¬ 
CREASED. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a jud^i^iiient of the Supreme 
Court of the District of (Rolumbia entered in favor of 
the plaintiff on motion for judi»inent under the Seventy- 
third Rule for want of sufficient affidavit of defense. 

The plaintiff' seeks to recover the proceeds of a life 
insurance policy in the sum of $5,000.00, issued Decem¬ 
ber 31, 1870, by the appellant company on the life of 
one Albert W. Harris, numbered 50249, and payable, 
upon the death of the said Albert W. Harris, to Caro¬ 
line M. Harris, her executors, administrators or assigns. 
( Rec. p. 2.) 

The pleas filed on behalf of the defendant are the 
general issue and a special plea admitting the issu¬ 
ance of the policy but denying the right of the plain- 
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tiff to recover bv reason of an assij 2 :iiinent made bv 
liim as administrator of the estate of Caroline M. Harris, 
deceased, to Albert W. Harris, of all his rij^ht, title 
and interest in and to the said policy. (Rec. p. 3.) 

The policy of insurance, a copy of Avhich is set forth 
in tin* affidavit of defense, provides, amonjt other things, 
that upon the death of Albert W. Harris, the defendant 
(‘ompany a^-ees to pay the proceeds thereof to “Mrs. 
('aroline M. Harris, mother, or her executors, admin¬ 
istrators or assi(/us.'' One of the conditions of the policy 
is that: 


“If tlie said premiums shall not be paid at 
the office of the company, in the City of Hart¬ 
ford, Conn., or to an agent of the company, 
on his producing a receipt, signed by the Presi¬ 
dent or Secretary, on or before the date above 
mentioned, then, in every such case, the said 
company shall not be liable for payment of the 
sum insured, or any part thereof, and this policy 
shall cease and determine.” (Rec. p. 5.) 

The facts set forth in the affidavit of defense in sup¬ 
port of the pleas are: That Caroline M. Harris, a resi¬ 
dent of the Countv of Union, in the State of New Jersev, 
died on the 24th day of February, 1898, and that the 
plaintiff was duly appointed administrator of her estate 
on the 3d dav of Januarv, 1899, bv the Surrogate of 
Union Countv, New Jersev; that on the 23d dav of 
February, 1899, the plaintiff as such administrator 
tiled an inventory and appraisement of the goods and 
chattels, rights and credits and effects of the said Caro¬ 
line ^[. Harris, consisting of moneys invested with 
A. W. Hands and on deposit with the First National 
Rank of Elizabeth, balance of rent due, and household 
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furniture and effects apportioned among the heirs as 
per agreements; that the heirs at law and next of kin 
of Caroline M. Harris, deceased, are the plaintiff*, H. 
Tudor B. Haris, Albert W. Harris, Anita C. Chester 
and Clitford H. ('hester. That on the 2d day of March, 
IShb, plaintiff as such administrator, without liling a 
linal account, tiled in said probate proceedings a cer¬ 
tain release and refunding bond showing settlement 
with said Albert W. Harris, Anita C. Chester, and Clif¬ 
ford H. (diester, the acknowledgment bv them of the 
re(*ei])t of their respective share and interest in the 
(‘State of said Caroline M. Harris, deceased, and releas¬ 
ing and forevei- discharging the said plaintiff as admin- 
isfrator and indiridnalhj from all claims and demands 
on a(*count of or with res])ect to the estate of the said 
d(‘c(‘ased, and of their interest therein. ( Rec. pp. 0-7.) 

The ahidavit further sets forth that the plaintiff’ as 
Cidministrator of said estate, for the purpose of havinp 
the poliei/ made payable to Albert W. Harris, or his 
heirs, etc., executed and delivered to Albert W. Harris 
on or about the vear 1899 an assignment of the same; 
that at the time of the execution and dcdiverv of said 
assignment by said plaintiff as administrator, and for 
a long time ])rior thereto, the said policy of insurance 
was in the actual possession of said Albert \V. Harris, 
who not only paid to the defendant up to the time of 
bis death all the premiums due on said policy from the 
rime of the delivery of assignment, but also beginning 
with the premium due on the 31st day of December, 
1875. That the executors of the estate of the said Albert 
W. Harris have demanded of the defendant payment 
to them of the proceeds of said policy of insurance by 
virtue of the terms and conditions of said policy and the 
terms and conditions of said assignment, as well as by 
ivason of the payment by the said Albert W. Harris 
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of all the premiums due thereon, and that therefore 
the plaintiff is not entitled to recover. (Kec. pj). 8-9. ) 

ARGUMENT. 


The settled rule of this Uourt as set forth in the 
oj)inion of Mr. -Justice Rohb in the case of Uodiniiton 
vs. Standard Rank. 40 App. 1). (\, 411. is. ‘df, therefore, 
the ('ourt, upon readinii' an affidavit of defense, is con¬ 
vinced that it has been made in liood faith, and that a 
<loubr exists as to the rij^ht of the plaintiff' to recover, 
summarv iudiiiuent ouiiht not to be entered. Lawrence 
V. Plammon, 4 App. I). (\. 407: St. Glair v. Gonlin, 12 
Aj)p. 1). (\, 101; Patterson v. Rarrie, -*>0 App. I). (\, 
.■>.*>1; Golumbia Laumlry ('o. v. Ellis, 20 Apj). 1). G., 58-2." 

It is respectfully submitte<l that the affidavit of de¬ 
fense, tested bv the forei^oinii' rule, is clearlv sufficient. 
It contains facts which, if sustained by proof, consti¬ 
tute a jiood defense as a»iainst the plaintiff' as a<lmin- 
istrator of the estate of Caroline ^I. Harris, deceased. 
The j^ood faith of the defendant is clear, and obviously 
a doubt is raised as to whether the plaintiff as such 
a<lministrator oui^ht to recover. 

It was contended by plaintiff' in the court below 
that the assi^uinent was void and could not be ])leaded 
as a defense to this action ))ecause (1 ) there was no 
consideration for the same, and (2) that the admin¬ 
istrator had no power to make the assijrnment without 
the authority of the court of his appointment. 

Whether the assijtnment was without consideration 
is a matter between the assipior and the assijtnee. It 
recites a consideration, and the facts set forth in the 
affidavit surrounding the settlement of the estate, and 
the payment of all premiums by the insured subseiiuent 
to its delivery, as well as for many years prior thereto. 
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considered in connection with the fact that the policy, 
the basis of this action, was in the possession of the 
insured at the time of the delivery of said assiitnment 
and ever since remained, tend to establish a considera¬ 
tion for said assij>nment of the policw. In this connec¬ 
tion attention is respectfully invited to the fact that 
the assignee of the policy, who is also the insured named 
therein, paid the annual premiums subsequent to the 
assi<i'nment, without which the policy by its terms would 
have ceased and determined and the defendant company 

freed from anv and all liability thereunder. 

• «/ 

Nor does the failure of the plaintiff administrator 
to obtain from the Court of his appointment author¬ 
ity to assipi or otherwise dispose of said ])olicy render 
the assijinment void or even voidable. Under the com¬ 
mon law rule an executor or administrator has the 
absolute j)ower to sell or dispose of the personal assets 
of the estate as he sees tit and can pass j^ood title to 
a purchaser. And the common law rule is presumed 
to prevail in another State in the absence of any show- 
iiu:: that it has been chani^ed bv statute. Brannan v. 
Oliver, 2 Stew, i Ala.), 47; Rosters v. Zook, 80 Ind., 237. 
A search of the statutes of New Jersey (the State of the 
api)ointment of the plaintiff administrator) shows no 
statutory requirement for an order of the Court in order 
to permit an administrator to dispose of personal prop¬ 
erty, but in the adjudi»:ed cases there is direct authority 
to the contrary. In the case of Vreeland v. Vreeland's 
Admr., 10 N. J. Kq., 512-530, is the followinj*': 

“In this State a i)ractice has loni>: prevailed, 
of permitting an executor or administrator to 
sell personal property, either for cash or upon 
short credits, with approved personal security, 
at his discretion. The custom of selling upon 
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short (‘ivdits. and n])on ])ers()nal security, with- 
out direct judicial authority, has been sanctioned 
bv loni»' and i»eneral usaixe." 


The promise on the i)art of the defendant company 
is to ])ay to the ])laintift"s intestate, or lier executors, 
administrators or (tsuif/us. And whether or not an as- 
sipiee could leiiiilly take an assijunment of said policy 
can not be raised in this case for the reason that the 
assijiiiee of the plaintiff administrator is also the person 
whose life is insured. 

The plaintiff* as administrator havini*- made a prima 
facie valid assi^itnment of all his rii^lit, title, and interest 
in said policy, and the insured havinjx possession of 
the policy from the date of the delivery of said assipi- 
ment ami thereafter ])ayin,ii- all the annual premiums 
to kee]) th(‘ same in force and (^ff’ect, the plaintiff* as 
such administrator loses all control of said policy— 
all his lepil titk»—no matter what the equities between 
him and the assignee mav be. Under such circum- 
stances a suit by the assiii'uee to recover the proceeds 
of said ])olicy can not be successfully defended for the 
reason that the defendant company can not attack the 
validitv of the assiirnment as between the assiirnee and 
the assi<*:nor. 

In the case of Mc('ausland v. Drake, 3 Stew. (Ala.), 
344, it was held that in a suit by an assijiiiee, to which 
the assiinior is not a party, the fact that the assii*:n- 
ment was extorted by threats of a prosecution for a 
felonv does not constitute matter of defense bv the 
debtor, even when urged at the request of the assignor. 

In the case of Bowen v. National Life Association, 
()3 Uonn., 400, which was an action originally brought 
against the defendant by Gavin, as assignee of the 
policy, the policy was issued upon the life of M. J. 
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O’Connell and was by its terms made payable to Cath¬ 
erine O’Connell, the mother of the insured, or legal 
representatives, or to such persons as the insured should 
thereafter appoint by writing, notice thereof being given 
to the Company. The insured and his mother joined in 
making an assignment to Bowen, who in turn assigned 
to Gavin. After the commencement of the suit by Gavin, 
Bowen became administrator of the estate of Catherine 
O’Connell, and as such moved to be substituted as party 
plaintiff, which was done. This substitution was urged 
as error on appeal. The C^ourt said: 

‘‘This writing thus delivered to Bowen, and 
assented to by the defendant, was, under the 
circumstances, an appointment by writing of a 
new beneficiary, within the meaning of the policy, 
as well as an assignment. * * * And as the 

result of the transaction, Mrs. O'Connell had 
no more rights in or under the policy, as against 
the defendant, than any other stranger to the 
policy. In lieu of her former rights against the 
defendant thereunder, she now had onlv what- 
ever rights accrued to her against Bowen per¬ 
sonal! v under the writing* made bv him. Now, 
as this condition of things, so far as the present 
case is concerned, continued down to the time 
of her death, and as her administrator can have 
no greater rights in this respect than she then 
had, it follows that the present plaintiff has no 
rights as against the defendant under the policy, 
and that for this reason alone, if for no other, he 
ought not to have been admitted as sole plaintiff.” 

In the case of Green v. Betts (Circuit Court, E. D. 
Missouri); 1 Fed. 289, 290, 291, the Court said: 
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is insisted for the defense that these facts 
show That plaintitf did not own the cause of 
action at the time he brouj^ht the suit, and that 
therefore he can not recover, in view of the well 
settled rule that the plaintiff in a suit must 
recover, if at all, upon the facts as they existed 
when he commenced proceedings. (Cases cited.) 
But it is insisted hy the counsel for plaintiff that 
the case does not fall within this rule, because 
the assignment from Green to Winfrev was fraud- 
ulent and void. The proof upon this subject is 
that the assignment was executed in considera¬ 
tion of the purchase by plaintiff from Winfrey 
of the right to use and sell a certain patented 
article, within a specified territory. The plaintiff 
testifies that a portion of the territory had been 
previously sold, and that he was therefore de¬ 
frauded ; but he does not claim that all the terri¬ 
tory had been previously sold, nor that the con¬ 
sideration for the assignment whollv failed. On 
the contrarv, he admits that he made sales 
under the patent, and received some money there¬ 
for, though the amount is not specified. 

^‘It is evident from the plaintiff's own state¬ 
ments upon this subject, that the contract of as¬ 
signment was voidable onlv, and not absolutelv 
null and void. It was not a transaction which 
he could of his own motion disregard in toto. 
He could not proceed to sue upon the contract 
as if it had never been assigned. It was prob¬ 
ably a case in which the plaintiff had the right 
to rescind the contract by taking the necessary 
steps. But to do this he was bound to return, 
or offer to return, w’hatever of value he had re¬ 
ceived under the contract. He was bound to do 
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whatever was in his power to place the parties 
in statu quo/’ 

The rule is well illustrated in the case of Cummings 
V. Morris, 25 X. Y., (>25, 627, as follows: 

‘^If, as between assignor and assignee, the 
transfer is complete, so that the former is di¬ 
vested of all control and right to the cause of 
action, and the latter is entitled to control it 
and receive its fruits, the assignee is really the 
party in interest, whether the assignment was 
with or without consideration, and notwith¬ 
standing the assignee may have taken subject 
to all equities between the assignor and third 
persons." 


See also: 

Lehman vs. (dark, 85 Ala., 109. 

Johnson vs. Beard, 93 Ala., 96. 

Littell vs. Hord, Hardin (Ky.), 81. 

Clark vs. Geery, 40 N. Y. Super. Ct., 227. 

Pugh vs. Miller, 126 Ind., 189, 196. 

Stone vs. Frost, 61 N. Y., 614. 

Henderson vs. Detroit Ry. Co., 131 Mich., 438, 
440. 

Wallace vs. Leroy, 57 W. Ya., 263. 

It is respectfully contended that the assignment, hav¬ 
ing been executed “for the purpose of having the policy 
made payable to Albert W. Harris, or his heirs,^^ recites 
a consideration and is apparently valid upon its face, 
that therefore the plaintiff administrator has lost all 
control of the thing, namely, the policy, which forms 


the basis of the action^ and can maintain no suit against 
this defendant upon the policy until he has recovered 
possession of the same. To permit the plaintilf to main¬ 
tain an action under such circumstances would be in 
effect subjecting the defendant to double recovery. The 
assiirnee beina’ a resident of the State of New York, 
which is also the place of the appointment of his execu¬ 
tors, the defendant is unable to pay the proceeds of said * 
policy into Court, or to comj)el the assignor and assignee 
to interplead as to their respective rights thereto. 

There is no difference between this case and the case 
where the payee of a promissory note seeks to recover 
after having endorsed and delivered the note to a third 
party. In such case the (’ourt will not undertake to 
adjudicate the rights of a third j)ers<>ii, not before the 
Court, and where by so doing the Court can afford 
the defendant no protection as against the rights of 
such third person who makes claim thereto in the juris¬ 
diction of his domicile. 

Therefore, in view of the foregoing, it is respectfully 
submitted that the judgment rendered in favor of the 
plaintiff* by the Court below should be reversed. 

Ben-tamin S. Minor. 

Hugh B. Rowland^ 
Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA 


OCTOBER TERM, 1916 


THE PHOENIX MUTUAL LIFE IXSUK-^ 
AXCE COMPANY, A CORPORATION, 

Appellant f 


Vfi. 


No. 295:- 


11. TUDOR B. HARRIS, ADMINISTRA¬ 
TOR OF THE ESTATE OF CAROLINE 
M. HARRIS, DECEASED, 

Appellee, 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The action was instituted below by Admiral Harris, 
jis Administrator of the estate of his mother, Caroline 
M. Harris, Deceased; he sued The Phoenix Mutual Life 
Insui-ance Company upon an insurance policy for 
$5,000, which insured the life of Albert W. Harris for 
the benefit of the mother, Caroline M. Harris; in the 
policy she was named as beneficiary; accordin<? to its 
terms the policy was payable “To Caroline M. Harris, 
her Executors, Administrators or Assigns’^ (R. p. 2). 
(The policy appears in full at R. pp. 4, 5, 6.) 


The Appellee filed Avitli his declaration an affidavit ac¬ 
cording to the tenor of law rule 73 of the lower court, 
and upon the coming in of the pleas accompanied by 
a so-called ^‘Affidavit of Defense/' made a motion for 
judgment under the 73 rule for want of the sufficiency 
of that affidavit; this motion was granted, judgment 
rendered in his favor for Five Thousand (5,000) Dollars 
and appropriate interest; upon appeal from that judg¬ 
ment the case is now here. 

While plaintiff's authority as Administrator is de¬ 
rived by the appointment of a New Jersey Court at th(‘ 
place of the Intestate's residence and domicile, yet the 
propriety of suing in the local forum is established 
bv a local statute: 


‘Jt shall be lawful for any person or persons 
to whom letters testamentarv or of administra- 
tion have been granted by the proper authority 
in anv of the United States or the Territories 
thereof to maintain anv suit or action and to 
])rosecute and recover any claim in the District 
in the same manner as if the letters testamentary 
or of administration had been granted to such 
person or persons by the proper authority in the 
Si\id District; etc.” 

D. C. Code, Sec. 329. 


That an insurance policy affords not only a ‘Vdaim,” 
but a claim of such dignity as to constitute an asset upon 
which alone local administration may be founded, is 
established bv 

Insurance Co. vs. Woodworth, 111 U. S., 138. 


STATEMENT OF THE DEFENSE. 


T]ie defense undertaken to be set up by the affi¬ 
davit was tliat Appellee had assigned the policy to 
Albert \V. Harris, the person whose life the" policy 
insured; the alleged assignment appears upon page S 
of the record; it is undated, and was without consid- 
(*ration; the points of date and consideration will, 
liowever. turn out unimportant. 

AK(HTMENT 

The ])oint of the learned brief of the Appellant seems 
(dusi\e and evasive; at least to the limited perception 
of the luidersigned; and before undertaking a reply 
thereto, the position of the Appellee both here and in 
the court below, will be put forward; that position it 
was which the court below sustained, and which if 
understood at the outset, will perhaps facilitate the 
n^aching of a conclusion upon the correctness of the 
view there taken. 

In the outset, it should lx* observed that the case 
presents no question of ‘dex loci contractus;" no such 
(juestion is involved; the single and only question, is 
whether the courts of the District of Columbia shall, 
or shall not, give effect to an act of Congress which, 
act determines and declares for the District of Colum¬ 
bia, that an administrator can not without an order of 
court, dispose* of the assets of his decedent's estate, 
and that such an attempted disposition shall be void. 

The statute is D. C. Code, Section 323, as follows: 

^‘No executor or administrator shall sell any 
property of his decedent without an order of 
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tile probate court authorizing such sale; and any 
such sale made without a previous order author¬ 
izing it shall he void and pass no title to the 
purchaser. If any executor or administrator 
shall sell, pledge, or dispose of any property 
without such previous order, his letters may be 
revoked and an administrator appointed, whose 
dutjj it shall he hnmediatchj to recover posses- 
sion of said property, and such removed executor 
or administrator may be proceeded against by 
attachment; etc/’ 

Such being the law for the .District of Columbia, the 
question comes, shall the courts of the District of Co¬ 
lumbia in the conduct of litigation before them, adhere 
to and administer that law, the law of the District 
of Columbia? For if they shall, the judgment below 
was right. 

The statement of the matter at once shows a <]uestion 
of public policy to exist; whether it is for or against 
the policy of the District of Columbia, that its courts 
shall declare valid, alleged assignments which its legis¬ 
lature declares void. 

If the que-stion were new, some elaboration of argu¬ 
mentative reasoning might, be appropriate, and if in- 
<lulged in, would of necessity be convincing; for the 
greater the depth to which thought penetrates the propo¬ 
sition, the more indubitable does it become that no 
court will or can validate that which its local legisla- 
tnre declares void. But the question is not new, nor is 
it novel; the rule is inevitably fixed, and upon both sides 
of the water; so that elucidation of the fundamentals 
by argument, is not required. 

And this, quite independent of the ^doci,” or place 


wiiere the aj^reeiiieut may have ‘been made; whether 
local or foreiixn, is utterly aside; while the law of a 
particular Stiite may well determine for its courts and 
for its territory what kind of ajxreements shall be valid, 
so must it be conceded to other States or to the District 
of Columbia, bv its laws to determine for its courts and 
for its territoiw what kind of agreement shall be void. 

Before proceeding to the examination of authorities 
it is emphasized that there is in the record nothing to 
show the '*locw of the alleged assignment: nothing to 
show where it was executed^ nothing to shore where it 
iras delivered: nothing to show whether in New Yorl\ 
Xerr Jerseg. the District of Columbia, or elsewhere. 


AUTHORITIES. 

However lawful mav be an agreement in one State, 
yet that agreement will not be upheld in the courts 
of anothjer State, if it is the policy of the forum that 
such agreements shall be void. 


t:XGL.\ND. 

The English rule is well stated in Dicey, Conflict of 
I>aws (2 Ed. Sec.) 550, thus: 

‘‘The English courts can not be used to enforce 
contracts which violate English law, or which 
are opposed to the general policy of English law." 

And, say the English courts on their own account, 

‘‘It appears to me, however, plain, on general 
principles, that this court will not enforce a con¬ 
tract against the public policy of this country. 
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w]iei*(‘vei* it may be made. It seems to me almost 
absurd to suppose that the courts of this country 

should enforce a contract which they consider 

•/ 

to be against public policy simply because it hap¬ 
pens to have been made somewhere else." 

Rousillon V. Kousillon, U Oh. D., 351-3G9, 49 
L. J. Ch. 33S. 


.\MERTC.\X. 


“('ontracts permissible by otlier countries are 
not enforceal)le in our courts, if they contravene 
our laws, our morality or our policy.’’ 

Oscauyan v. Winchester Repeating Arms Co., 
103 r. S., 2G1. 

The Supreme Court said (pp. 2G8-2G9 ) : 


“The defense is allowed, not for the sake of 
the defendant, but for the law itself. The prin¬ 
ciple is indispensable to the purity of its admin¬ 
istration. It will not enforce what it has for¬ 
bidden and denounced. * ♦ * ;yo consent of 

tlie defendant can neutralize this effect * ♦ * 

The principle to be extracted from all the cases 
is, that the law will not lend its support to a 
claim founded upon its violation.” 

Although a court of one State will give effect 
to the law of another, yet this is a mere principle 
of comity which must give way when the statutes 
of a country where property is situated, present 
to its courts ^ different rule.” 

Walworth v. Harris, 129 U. S., 355. 


i 


In San Keno Copper Mining Co. vs. Moneuese, 132 
N. Y. Supp., 570, the plaintiff sued in New York to 
recover damages for the non-performance of an agree¬ 
ment made in and valid under the laws of West Virginia, 
but which was against the local policy of the State of 
New York. The court said: 

“It matters not that the law of West Virginia 
may be otherwise, the enforcement of the agree¬ 
ment is controlled bv the law of the foinim. If 
the agreement is offensive to public policy there, 
its enforcement will be declined. Hollis v. Drew, 
95 N. Y., 106, 175; Bard vs. Poole, 12 N. Y., 495; 
Vanderpool v. Gorman, 140 N. Y., 563; Millinor v. 
Railroad Co., 53 N. Y., 363-367.-^ 

In Atwater v. Edwards, 147 ^Mo. App., 436, the court 
sjiid: 

“The comitv existing between Sovereignties 
does not require the courts of one State to en¬ 
force rights accrued under contracts valid bv the 
laws of another State, if to do so is violative 
of the public policy of the forum as declared by 
the statute. 

In Corbin v. Hanlehan, 100 Blaine, at page 251: 

“The general rule undoubtedlv is that the 
validity of the contract, that is, tlie question 
whether it is a legal or illegal one, is judged 
by the laws of the State or country* in which it 
was made, and that a contract good where made 
is good everywhere. But this rule is subject tc) 
some exceptions, one of the most important of 
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wliicli is that where a contract violates the posi¬ 
tive legislation or the established public policy 
of the State of the forum, it will not be enforced 
in that State, although perfectly valid and legal 
according to the laws of the State or countrv 
where it was made/^ 

In Strieker v. Tinker, 35 Ga., 176, an assignment 
for the benefit of creditors, but making preferences was 
executed in Tennessee where such an assignment was 
valid. It was sought to be enforced in Georgia, where 
assignments preferring creditors were by statute de¬ 
clared to be invalid. The Court said : 

‘‘We could not enforce a contract valid where 
made if it is of such a character as contravenes 
the policy of our law. Hershfield v. Dexter, 12 
Ga., 586.'' 


So in Thurston v. Kosenfield, 42 Mo., 474, an assign¬ 
ment preferring creditors was executed in New York, 
where it was valid, but the statute of Missouri prohibite<l 
assignments making preferences. The court in declin¬ 
ing to enforce the contract in Missouri said: 


“Courts of Justice are accustomed on the 
ground of comitv to examine into and enforce 
contracts made in other States, and carry them 
into effect according to the laws of the place 
where the transaction originated, subject, how¬ 
ever, to the exception that they will not execute 
them where it would be against public policy 
or injurious to other citizens." 


Ill Hryaii v. Krisbiii, Mo., 423, an assignment for 
the benefit of creditors was executed in ^linnesota. 
making preference in favor of certain designated credi¬ 
tors, and which assignment was valid bv the laws of that 
State; it was lield that it would not be enforced by the 
courts of Missouri where such an assignment was void. 

Likewi.se in ^loore v. Bonnell, 31 N. J. L., 90, and 
Faulkner v. Hyman, 142 Mass., 53, it was held that an 
assignment for the benefit of creditors, making pref- 
(u*ences, and valid where made, would not be enforced 
in a State where according to the law of tlie forum, 
such an assignment was void. 

In Varnum v. Camp, 13 N. J. L., 32(), 25 Am., 47f), a 
debtor liad made in New York an assignment for the 
benefit of creditors, witli a preference to a certain credi¬ 
tor. Such an assignment was valid bv the law of New 
York. Bv statute in New Jersev assignments were de- 

dared fraudulent and void whenever bv their terms a 

«/ 

preference to any creditor was created. When the 
validitv of the assignment came before the New Jersev 
court, it was held illegal and void, because contrary to 
the statute of that State, which declared the public 
policy of the State as to preferences by debtors. 

See also: 


Stricken* v. Tinker, 35 (la., 17(>; S9 Am. Dec., 
280. 

Thui*ston V. Ko.scnfieId, 42 Mo., 474; 97 Am. 
Dec., 351. 

Moore v. Bonnell, 31 N. J. L., 90. 


In Swing v. Thomas, 120 Ill., 235, the statute of Illi¬ 
nois required insurance companies to comply with cer¬ 
tain requirements before doing business in Illinois, and 
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declared all contracts made before such compliance to 
be void. A policy was issued in Wisconsin, upon which 
suit was brought in Illinois to recover premiums and 
assets. Although valid where made, the contract was 
repudiated by the court in Illinois. The court said: 

, ‘‘Comitv between States does not extend to 

the enforcement of an obligation which, though 
valid in the State where it was executed, is con¬ 
trary to the public policy of the State where it 
is sought to be enforced, or if there forbidden hjf 
lair. Pope v. Hauke, 155 Ill., G17.'^ 

To the same effect: Swing v. Munson, 191 Pa. St., 
582. 

In St. Louis, etc.. Railway Co. v. McIntyre, 36 Tex. 
(^iv. App., 399, goods were shipped from South Carolina 
to Texas upon a bill of lading drawn in South Carolina, 
and which bill limited the liability of the railway com¬ 
pany for its negligence; it appeared that under the 
law of South Carolina a common carrier could, by con¬ 
tract limit its liability for negligence. The Texas Court 
refused to enforce the contract because contrarv to the 
public policy of that State, the court saying: 

‘‘The general rule undoubtedlv is that a con- 
tract valid where made is valid everywhere. But 
to this general rule, however, is the universally 
recognized and firmly established exception, that 
where the contract contravenes the State policy 
or the law of the State where sought to be en¬ 
forced, its terms will not be upheld. In such 
case the comity existing between the States upon 
which the general rule above stated is founded, 
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will not be allowed to thwart or interfere with 
the public* policy of the State of the forum.” 

The rule in the Federal courts and in most of the 
States—^a rule founded on public policy—is that a con¬ 
tract between carrier and customer that the carrier shall 
not be liable for goods in his charge when they are negli¬ 
gently lost, destroyed or damaged, is void. In England 
such contracts are valid. In a number of cases in th(» 
Federal courtvs stipulations of th^ kind contained in bills 
of lading made in England have been held no protec¬ 
tion in American tribunals, on the ground that contracts 
against the public policy of this country can not be up- 
lield or enforced in our courts, wlieresoever made. 

Tlie New England, 110 FchI., 415. 

Tlie Kensington, 94 Fed., 885; 36 C. (\ A., 533. 

Botany AVorsted Mills C'o. v. Knott, 82 Fed., 
471; 27 C. C. A., 326. 

The Guildhall, 58 Fed., 799. 

The Hugo, 57 Fed., 403. 

Lewiston v. National Steamship Go., 56 F(^l., 
602. 

The Euergia, 56 P>d., 124. 

The loAva, 50 Fed., 561. 

The Brantford Gity, 29 Fed., 373. 

In Ghicago, etc., U. (>o. v. Gardiner, 51 Nebr., 70, 
70 X. AV., 508, th(» Supreme Court of Nebraska held that 
a limitation of the liability of a common carrier, con¬ 
tained in a shipping contract would not be recognized 
or enforced in that State, although valid in the State 
where made (Illinois), as such attempted restriction of 
liability is contrary to the public policy of Nebraska. 


32 


In liaudall v. National Building Association, 43 Nebr., 
376, it was held that an agreement whereby the stock 
of a borrowing member of a building association, 
pledged as collateral security for his loan, w’as to be for* 
' feited upon default of interest, without allowing credit 
for payments previously made on such stock, is uncon¬ 
scionable and would not be enforced bv the courts of 

^ • 

that State, although valid in the association's owm State. 

To the same effect: 

Welling V. Easton Building Association, 56 
S. C., 280. 

Kowiand vs. Old Dominion Building Associa¬ 
tion, 115 N. C., 825. 

In an Illinois case it w’as conceded that a Mis.souri as¬ 
sociation had loaned monev in Illinois at a rate which 
w’as usurious, unless it fell within the statute of Illinois 
providing that no interest, premiums or fines accruing 
to a building association should be deemed usurious, 
and that the shares of stock in such associations should 
be one hundred dollars each, payable in periodical, in¬ 
stallments not to exceed tw’o dollars per share. The 
Missouri association w’as organized under an act author¬ 
izing the issuance of full paid-up interest-bearing stock, 
of the par value of one thousand dollars per share, 
to mature w’hen the dividends and sum invested equalled 
the face value. It w^as held by the Supreme Court of 
Illinois that, as this w-as not authorized by the local 
statutes the rule of comity did not apply and the con¬ 
tract w’ould be held usurious, since the building associa¬ 
tion provided for by the latter statute w’as not within 
the spirit and meaning, but was opposed to the idea of 
such associations as the local statute w^as designed to 
protect. Said the court: 


tli(‘sc* statutes, and under the general 
rule of comity existing between States, we will 
allow to foreign corporations a standing in our 

courts to enforce the valid contracts thev inav 

0. 

have made with our citizens, and all valid liens 
against property situated in this State. But that 
rule of comity does not re(]uire that we should 
allow foreign corporations to enforce contracts 
li<n-e if such enforc(*ment would be in conllict wit!» 
our laws, and, being thus in contiict, the enfor<V- 
ment wher(*of would work against our own citi- 
zens and give to the citizens of another State 
an advantage which the resident has not." 

Bhodes v. Missouri Sav., etc., Co., 173 Ill., 021, 
028, 50 X. E., 908, 42 L. R. A., 92. 

A promissory not(‘ ])rovided for the ])ayment of at- 
tornev's fees in cas(‘ of suit; it was made in Tennessee, 
and in that State was valid. The note was sued on in 
Kentucky and was tlHU*(‘ held contrary to the policy of 
a local law which ])rescribed the amount of attorney's 
fees to be taxed against the unsuccessful litigant, and 
that the attorney's fees provided by the note could not 
be enforced. 


Rogers v. 


Rains, 100 Kv., 295; 38 S. W., 483 


18 Ky. L. Rep., 708. 

Clark V. Tanner, 100 Ky., 275; 38 S. AV., li ; 19 
Ky. li. Rep., 590. 

Witherspoon v. Alu.sselman, 14 Bush (Ky.) 214; 
29 Am. Rep., 404. 


The siime conclusion was reached in Oregon in regard 
to a note made in Kansas but siumI on in Oregon ((''om- 
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merciaJ ]S'at. Bauk v. Davidson, 18 Oreg., 57, 22 Pac., 
517) ; and in a Nebraska case where the note was made 
in Iowa. 

liallam v. Telleren, 55 Nebr., 255, 75 N. W., 560. 

• 

In Arden Lumber Co. v. Henderson Iron Works, 83 
Ark., 240, a note executed and made payable in Louisi¬ 
ana, contained a stipulation that in case of default in 
payment, 10 per cent for attorney’s fees should be added; 
this provision was valid in Louisiana, but was held void 
in Arkansas. The court refused to enforce the stipula¬ 
tion, saying: 

‘‘We will not enforce contracts that are con¬ 
trary to the policy of our own laws. Crebbin v. 
Delaney, 70 Ark., 493.’' 

By a statute of ^lassachusetts an agreement to make 
a will “is not binding” unless in writing. A woman 
of ^Massachusetts, being in Maine, orally proposed to 
the plaintiff that if she would leave Maine and take care 
of her during her life she would will her all of her prop¬ 
erty at her death. The plaintiff accepted the proposal, 
went along to Massachusetts, performed her part of 
the agreement, and at the death of the other, sued her 
Executor upon the agreement. It was shown that the 
oral contract was valid in Maine, but the court of Mas¬ 
sachusetts refused to enforce it. 

“The statute,” says Holmes J., “evidently em¬ 
bodies a fundamental policy. The ground, of 
course, is the prevention of fraud and perjury, 
which are deemed likely to be practiced without 
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this * * * If the policy of Mas- 

siiclmsetts makes void an oral contract of this 
sort made within the State, the same policy for¬ 
bids tliat Massachusetts' testators should be sued 
here upon such contracts without written evi¬ 
dence, wherever they are made/' Emerv v. Bur- 
]>ank, im Mass., 32f>, 328; 28 L. K. A., 57. 


A contract was made in New York for the issue of 
l)()nds and tlu‘ i*ivinj^ of a mortgaixe by a corporation. 

It was <rood in New York, but was in (‘ontravention 
of The ])rovision of the Pennsylvania constitution against 
the fictitious issue of corporate stock. The supreme 
court of P(‘nnsylvania refused to enforce it because it 
was repujrnant to tlie public policy of the State. 


Pittsburuh, (^tc., K. To.'s Appeal (Pa. ISStJ), 4 
At!., 385. 

In Kiml)erly v. ("lark ("o., 27 L. K. A., 55H, was held 
that a contract made by mail for the insurance of prop- 
(U'ty within the State by a foreign company which was 
prohibited from tninsacting insurance business within 
the State directlv or indirectlv, will not sustain an 
action by a receiver of the company against the policy 
holder to recover an assessment. The court said: 

“The. (piestion here presented is whether the 
courts of this State will enforce a contract plainly 
and squarely opposed to the public policy and 
laws of th(» State. Doubtless the general rule 
of law is that a contract valid where made is 
valid evervwhere, but this rule is not without " 
e.xception.'’ 
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AN8\VEK TO APPELLANT\S BRIEF. 

The foregoing puts forward the point of the case 
which the Record presents. The learned brief of the 
appellant in apparent realization of the correctness of 
the legal proposition applied by the court below, accords 
to that proposition no discussion; indeed scant, if any, 
recognition. 

The case of Bowen v. National Life' Insurance Com- 
])any, (>3 (^onu., 460, which seems to be relied ux)on by 
tlie appellant, is quite aside, it does not touch tlie point. 
That case was one of the changing of the beneficiary 
during the life time of that beneficiary by the written 
request of both the beneficiary and the assured; a change 
which was proyidecl for by the yery terms of the policy 
and which was accomplished in accordance with those 
terms; there was no change of beneficiary at bar; at 
bar, an asset of a decedent's estate is claimed to haye 
been disposed of by an administrator, in a manner which 
the law of the forum renders yoid. 

It can not ayail Appellant to say that the. premiums 
upon the policy were paid by the life assured; we all 
pa.y the premiums upon policies which insure our own 
liyes, and in which we name our mother, wife, or chil¬ 
dren as beneficiary; eyeryone who insures his own life 
for the benefit of another, pays the premiums; and the 
contract of the company is to pay to the person whom 
the policy names as beneficiary. 

In the policy at bar is written, 

‘‘the said conij^any do hereby promise and 
agree to pay the amount of the said insurance 
at their office in the city of Hartford, Conn., to 
the said Caroline Harris, mother, or her Exe- 


rutor.s, Adiiiinistratons or assif/tis, in ninety days 
after due notice and proof of the death of the 
said party, whose life is hereby insured.'' 

By the policy the company ai^reed to pay to the as- 
si«:ns of Caroline M. Harris, not to the assigns of what¬ 
ever individual might after her death be appointed to 
administer her estate; it is the business of the company 
to adhere to the terms of the policy; to perform its con¬ 
tract; not to undertake evasion of that contract by 
attempting to litigate the validity of a claitn alleged to 
be made by a person not a party to the action. 

The obligation of the company to pay depends upon 
what is written in tlie i)olicy; not upon what may be 
written in an alleged assignment by a stranger to the 
contract; if the allegc^l assignee (or his executor) have 
any claim against the alleged assignor, the matter is 
between thmi: it is not between the Appellee and the 
Insurance Company, unless the assignment which is 
alleged, was made areordinf/ to the terms of the poliey;^ 
tlie policy contemplates an assignment only hif the 
heneficiarj/, Caroline M. Harris, dnriny her life time: 
it does not contemplate an assignment by whoever may 
be named administrator after her death. 

Upon her death, this policy became an asset of her 
estate, and as such attempts to dispose of it ‘are not 
only outside of the contemplation of the terms of the 
policy, but are by the statutes of the forum, expressly 
rendered void, unless authorized in advance by appro¬ 
priate judicial procedure. 

It is thought, that a critical examination of the as¬ 
signment will, if necessary to a decision at bar, require 
the court here to hold that the assignment itself does 
not pnrpo7't to he, and ean not he construed to he, an 


(i.'fnijjiimmt of mi Uffsct of the estate of Caroline M. 
Harris; it can not be more than an assignment of what¬ 
ever personal interest H. T. B. Harris (the Appellee) 
may have had in that asset. 

The words ‘‘Admr. Estate Caroline M. Harris’^ ap¬ 
pended to the signature of H. T. B. Harris are no more 
than ‘‘descriptio personae;-’ they do no more than iden¬ 
tify the signer as the person who happened to be ad¬ 
ministrator; Admiral Harris might as well have identi¬ 
fied himself bv his title in the Naw of the United States, 
for all effect that identification of his person can have 
in construing the significance of a writing which he 
signed. 

Tlie body of the assignment does not profess or under¬ 
take to transfer any asset of Caroline M. Harris' estate: 
in the body of the assignment is written (R. p. 8) 
hereby assign * * * all my right, title and interest 

in this policy, and / do also for myself, my executors 
and administrators, guarantee the validity and suf¬ 
ficiency of the foregoing assignment to the above named 
assignee;” does this language purport to transfer an 
asset of a decedent’s estate, or does it purport to trans¬ 
fer the individual interei^t of H. T. B. Harris in that 
asset? 

‘^\n assignment by a party as ^executor and 
devisee,’ independent of any other fact, passes 
only his interest as devisee, or what the law. 
authorizes him to dispose of in his capacity as 
executor.” 

Miller v. Williamson, 5 Md., 219. 

‘‘The general rule of the common law is, that 
an executor can not bind himself in a representa- 
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tive capacity by a new express contract. He 
binds himself personally if at all.” 

Dnrkin v. Lanjjley, 167 ^lass., 577. 

“The executor had no ri^ht to jjive away the 
assets of the estate, even though he considered 
tIkmii worthless, and the attorney has no right 
to receive such a gift at the executor’s hands. 
Both parties knew, or should have known, such 
. To be tlie law when the transfer was made.” 

Tn re Radovitch, 74 Cal., 539. 

I 

“A note to L, ‘Execaitor of the Estate of H. 
Maria Litchfield, deceased,’ is a note to L indi¬ 
vidually, the quoted words being descriptio per¬ 
sonae merelv.” 

Litchfield v. Flint, 104 N. Y., 543. 

If the <-ourt regards as important the claim that the 
j)remiums were j)aid by Albert W. Harris, whose life 
was insure<l, then it will have to be recognized that 
there is in the record nothing which indicates that anv 
such payments (^premiums were made by Albert AV.. 
Harris out of hi<s oirn funds; the affidavit of defense 
shows that substantially all of the deccdenfs estate 
hetfond this insurance policy had heen^ prior to her 
death, in the hands of Albert IF. Harris; “Cash in- 
vest(Hl with Albert AA\ Harris, ^18,071.24.” (R. p. 6.) 

Whether Albert AA’. Harris paid the premiums out of 
her funds, or whether he paid them out of his funds, 
and an adjustment was had before he was charged with 
the balance of J||;l8,071.24, the record nowhere pretends 
TO show; but, as suggested supra, the whole matter of 
who paid the premuims is quite immaterial. 


Where a brother takes out a policy on his own 
life for the benefit of his sister (or other near 
relative) it is totally immaterial what arrange¬ 
ment they choose to make between them as to 
the payment of premiums.” 

Insurance Co. v. Franc, 94 U. S., 457. 

“Where a father effects an insurance on his 
life, payable to a trustee in trust for his minor 
child, and dies, the proceeds of the insurance 
vest in the trustee and constitute no portion 
of the parental estate.” 

Cables v. Knox, 67 Me., 582. 

That is, the proceeds of the insurance constitutes no 
portion of the estate of the person who paid the pre¬ 
miums; they belong to the beneficiary. 

NON-LISTING OF THE POLICY. 

While Appellant's brief makes no point of the 
alleged failure of the inventory to show the policy as 
an asset of the estate of the Decedent, yet the matter 
had as well be laid at rest. 

“Where executors sue on notes as belonging to 
the estate of deceased there was no error in ex¬ 
cluding evidence offered to show that the notes 
had never been inventoried as a part of the 
estate, it having been shown that the notes were 
his property at the time of his death, and by 
operation of law, in pursuance of his will, they 
passed to his executors, who possessed the right 
to sue for the amount due on them.” 

Gormley v. Bunyan, 138 IT. S., 623. 
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That the judgineut of the learned court below should 
be affirmed is 

Kespectfully submitted, 

Daxiel Thew Wright, 

T. Morris Wampler, 

Attorney!^ for Appellee, 




























